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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C
on the 5th day O March, 1992

BARRY LAMBERT HARRI S,
Acting Admnistrator, _
Federal Aviation Adm nistration
Conpl ai nant,
w Docket SE- 9739
JOHN DCE,*

Respondent .

CPI NI ON AND ORDER

Respondent has appealed froma witten initial decision
I ssued by Adm nistrative Law Judge Jerrell R Davis on June 29,
1989, following a hearing in the above-captioned matter held on
June 23., 1989.289 that decision, the |aw judge both denied a
motion by respondent to dismss the conplaint and affirnmed the

Adm nistrator’s revocation of respondent’airline transport

'For reasons fully set forth in the initial decision (I.D.
at 1, n.1), respondent in this case will be referred to as “John
Doe," rather than by his actual nane.

‘A copy of the law judge's initial decision is attached.
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pilot (ATP) rating for his alleged failure conply with the good
moral character requirement for ATP certificate holders set forth
in section 61.151(b) of the Federal Aviation Regulations (“FAR "
Part 61).° The Administrator’s action followed respondent’s
convi ction on charges of various felonious sexual offenses, for
whi ch he was sentenced to eight years’ inprisonnent.

In this case, a bifurcated hearing had been schedul ed and
respondent’s nmotion to dismss was submtted follow ng the
presentation of the Admnistrator’s case-in-chief at the
conclusion of the hearing's first session. At that point, the
| aw judge adjourned the hearing in order to consider that notion
He subsequently issued his initial decision, in which he disposed
of both the notion and the nerits of the case, indicating that he
had found it "unecessary" to resunme the-hearing in order to
receive further evidence “on the issue of sanction.”*

In his appeal brief, respondent contends that the |aw judge
shoul d have granted his notion to dismss the Admnistrator’s
conpl aint, and he advances several argunents in support of that
position. Anong these is the assertion that the revocation of

his ATP rating violates constitutional due process principles

‘FAR § 61.151(b) provides as follows:

"8 61.151

Eligibility requirenents: Ceneral.
To be eligible for an airline transport pilot certificate, a
person nust--

* * * *

(b) Be of good noral character. ”

‘.D. at 6.
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because no nexus between the crimnal conduct involved and the
performance of his functions as a pilot was shown. Respondent
al so maintains that the good noral character requirenment set
forth in FAR section 61.151(b) is not ‘necessary to assure safety
in air conmerce,” and, therefore, inpermssible exceeds the scope
of the statutory provision dealing with the issuance and deni al
of airman certificates.® In addition, he asserts that the good
moral character standard appearing in the regulation is
unconstitutionally vague. Respondent has al so posited that his
crimnal msconduct was not sufficiently egregious to require the
revocation of his ATP rating under FAR section 61.151(b).
Finally, respondent contends that the |law judge s issuance of a
decision on the merits of the case w thout resumng the hearing
deprived hi mof procedural due process.”’

I n addressing these contentions, we note at the outset that
the applicability of FAR section 61.151(b) has been chal |l enged on
various constitutional grounds. Such constitutional questions
are not, however, within the Board s adjudicatory authority,’

and will not, therefore, be considered herein.®In addition,

49 U.S.C. § 1422(h).
A reply brief has been subnmitted by the Administrator.

'See, e.0.. Adninistrator Ll oyd, 1 NTSB 1826, 1828
(1972); Administrator v. Vi se[, 2 NTSB 2335, 2337 (1976).

‘W do note, as to the assertion that revocation of ATP
certification under FAR § 62.151(b) is inpermssible in the
absence of a dennnstrated relationship between the m sconduct in
question and one's abilities as a pilot, that our predecessor
agency, the Cvil Aeronautics Board, essentlally rejected such a
theory long ago in Admnistrator v. Roe, 45 CAB 969, 972 (1966).
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the Board must reject respondent’s suggestion that the
Administrator failed to make a primm facie showing that the
m sconduct involved provided a valid basis for the revocation of
his ATP rating under FAR section 61.151 (b] . In this regard, we
believe that, by offering proof of respondent’'s conviction of the
crimnal offenses in question, the Adm nistrator established a
prima facie case in support of his allegation that respondent
| acks the good noral character required of an ATP certificate
hol der.  Consequently, we find that the |law judge did not err in
denyi ng respondent’s notion to dismss the conplaint,’and we
will, therefore, deny his appeal fromthat portion of the initia
deci si on.

However, the Board is of the opinion that the renainder of
respondent’s appeal is well-founded. In this regard, we believe
that, by rendering a decision on the merits without first
af fordi ng respondent an opportunity to present evidence
in his own behalf, the | aw judge deprived respondent of a ful
and fair hearing.” Such action is violative of respondent’s
fundanental right to procedural due process and runs afoul of

both the Administrative Procedure Act™and the Board' s Rul es of

See, e.0., Adninistrator v. Davis and Minecke, 1 NTSB 1517
1520-21 (1971); Adnministrator v. Arroyo, NTSB Order EA-2519 at 5
(1987 ); _Administrator v, Reiss, NISB O der EA-3305 at 7 (1991).

“I'n this vein, we note that respondent, through counsel
had specifically expressed a desire to present_his case in the
event that his notion to dismss was denied. Tr.

"See 5 U.S.C. § 556(d).
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Procedure.” W will, therefore, grant respondent’s appeal from

that portion of the initial decision which disposes of the case
on the nerits and remand the case to the |aw judge for further

adj udi catory action.

ACCORDI NG&.Y, |IT IS ORDERED THAT:

1. Respondent’ s appeal fromthat portion of the initial
deci sion denying his motion to dismss the Admnistrator’s
conplaint is denied, the law judge's ruling on the motion to
dism ss is sustained, and, to that extent, the initial
decision is affirned,

2. Respondent’ s appeal fromthat portion of the initial
deci sion sustaining the Admnistrator’s revocation of his
ATP rating is granted on the basis that such a determ nation
was premature, and, to that extent, the initial decisionis
reversed; and

3. This case is remanded to the [aw judge for further

adj udi catory action.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the
above opinion and order.

“See 49 C.F.R § 821.38.



